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Anatomy of Search and Seizure under 'Narcotics
Law': Judicial Process and Policy Perspective
s. V.JOOARAO*
I. Introduction
The alrming increase of incalculable and inexpressible evils of drug menace coupled
with inadequacies
in the erstwhile lawst compelled the Parliament to pass a
comprehensive legislation, namely The Narcotic Drugs and Psychotropic Substances Act,
1985'.2 In this Act, stringent provisions for the control and regulation of operations
relating to narcotic drugs and also deterrent punishments3 including forfeiture of property
and death sentence have been provided. However, a study4 of various High Court
decisions, in this regard reveals large number of acquittals. It would seem to indicate that
in a majority of cases the reason for such acquittals, relate to the non-compliance of
certain procedural requirements by the investigation officers.
This paper proposes to throw light on the following issues:
(a)

Whether the procedure relating to search and seizure is mandatory or directory?
While examining this issue, firstly it is proposed to discuss the judicial approach
and subsequently an attempt would be made to find a solution to this effect.

(b)

Would non-compliance of this procedure prove fatal to the prosecution?

(c)

Would the resurrection of 'due process' take within its fold the exclusionary rule
of evidence?

II. Procedure
Chapter V5 of the Act deals with procedure to be implemented by the enforcement
authorities appointed6 for the purposes of this Act. Considering the seriousness coupled
*

1
2

3

4

5
6

Assistant Professor, NLSIU, Bangalore.
The Opium Act, 1857; The Opium Act, 1878; The Dangerous Drugs Act, 1930. By virtue of Section
82 of the Narcotic Drugs and Psychotropic Substances Act, 1985 all these laws are repealed.
References hereinafter to the 'Act' are to the 'Narcotic Drugs and Psychotropic substances Act, 1985'.
This Act received the assent of the President on September 16, 1985 and published in the Gazene of
India, Extra., Part II, Section I, dated 16th September 1985, pp. 1-34.
The Act provides for mandatory minimum imprisonment of ten years with a monetary fine of Rs. I
lakh extendable up to 20 years and a fine of Rs. 2 lakhs. On a second conviction, the mandatory
minimum punishment would be 15 years and a fine of Rs. 1.5 lakhs extendable up to 30 years with a
fine of Rs. 3 lakhs and also exceptionally death sentence. For details See Sections 15-25.
S.V. Joga Rao, "Narcotics Law" (1990) I March of the Law at pp. 175-183, and also S.V. Joga Rao,
'Drug: The Challenge of Twenty First C,;ntury; A Socio-Iegal Perspective', the Indian Journal of
Social Work, Vol. II, No.4, October 1990 at p. 726-727.
Section 41-68.
Section 53: (I) The Central Government, lifter consultation with the State Government, may, by
notification published in the Official Gazette, invest any officer of the department of Central Excise,
narcotics, customs, revenue intelligence or Border Security Force, or any class of such officers with
the powers of an officer-in-charge of a police station for the investigation of the offences under the
Act.
(2) The State Government may. by notification published in the Official Gazette. invest officer of
the department of drugs control, revenue or excise, or any class of such officers with the powers of
an officer-in-charge
of a police station for the investigation of offences under this ACL
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with the gravity of the offence and rigorous punishments, the legislature prescribed a
special procedure. Therefore, the provisions of the Act relating to all warrants issued and
arrests, searches and seizures made, as far as applicable, have to be strictly followed in
supersession of the provisions of the Code of Criminal Procedure.? However, the
provisions of the Code shall apply, if they are not inconsistent with the Provisions. of the
Act.8
Sub-section (1) of Section 41 authorises a metropolitan Magistrate or any Magistrate
to issue a warrant for the arrest of any person whom he has reason to believe to have
committed any offence under chapter IV,9 or for the search of any building etc., in which
he has reason to believe any narcotic drug or psychotropic substance Or any other article
or document is kept or concealed.
Sub-section (2) empowers certain gazetted officers of Central Government or of any
officer of the State to issue an authorisation for the arrest of any person believed to have
committed an offence or for the search of any building etc., whether by day or night in
which the prohibited drug or psychotropic substance or article is kept or concealed.
Section 42 enables ceriain officers duly empowered in this behalf by the Central or
State Governments to enter into search any building etc., between sunrise and sunset
without any warrant, if there is any reason to believe either from personal knowledge or
information given by any person and reduced in writing, that any narcotic drug or
psychotropic substance in respect of which such an offe.nce has been committed or any
document or other article which may furnish evidence of the commission of such offence
has been kept or concealed therein and seize them.
The proviso provides that if the conceJ;Iled officer has reason to believe that a search
warrant cannot be obtained, he may conduci. search after recording the grounds of his
belief. According to sub-section (2) of Section 42, such officer shall send a copy of the
information or grounds for his belief to his immediate superior.
Section 43 confers on any officer of any of the departments mentioned in Section 42,
power to seize in any public place or in transit, any narcotic drug or psychotropic
substance, in respect of which he has reason to believe that an offence punishable under
chapter IV has been committed. Power is also conferred on such an officer to detain ahd
search any person whom he has reason to believe to have committed ail offence under
chapter and he may also arrest him.
Section 49 confers power to stop, rummage and search any conveyance
carried in any conveyance or on any animal.

or goods

Section 50 enjoins upon the concerned officer who is about to search any person, if
such person so requires, to take him without unne'cessary delay to the nearest Gazetted
Officer or a Magistrate.
Section 52 enjoins upon the officer arresting a person to inform him of the grounds
of his arrest. It further provides that every person arrested and articles seized under warrant
issued under sub-section (1) of Section 41, shall be forwarded without unnecessary delay
to the Magistrate by whom the warrant was issued. Where, however, the arrest or seizure
is effected by virtue of Sections 41(2), 42, 43 or 44 the Section enjoins upon the officer
to forward the person arrested and the article seized to the officer-in-charge of the nearest
police station or the officer empowered to investigate under Section 53 of the Act.

7
8
9

References hereinafter to the 'Code' are to the 'Code of Criminal Procedure, 1973'.
See Section 51 of the Act.
Sections 15-26 of the Act.
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Section 55 requires an officer-in-charge of a police station to take charge of and keep
in safe custody, pending the orders of the Magistrate, all articles seized under the Act
within the local area of that police station and which may be delivered to him.
According to Section 57, the concerned officer shall make a full report of such arrest
or seizure to his immediate superior within 48 hours.

III. Judicial Process
(i) Search

and Seizure

-

Competency

In 'Karam Singh'IO a question arose as to who is competent to conduct search and
seizure under this Act. In this case a patrol party consisting of Head constable and three
other constables apprehended the appellant and 50 gms. of opium recovered from him.
During the trial the appellant challenged the seizure on the ground that the Head
Constable is not a competent officer to conduct search and seizure under this Act.
While responding positively, the Court held that the relevant provision in this regard
is mandatory and therefore, the conviction is liable to be quashed.
A similar issue arose in 'Hakam Singh'll wherein the counsel for the State contested
in the light of Section 7412 of the Act, which deals with transitional provisions. While
rejecting such interpretation the Court held that, this is only a transition provision and it
cannot be taken advantage for any period to the discretion of the officer, the Central
Government or the State Government Similarly, the Rajasthan High Court followed the
suit in 'Umrao'P

(ii) Non-Joining

of Public

Witnesses

During

Search

By implication, according to Section 51 of the Act the provisions of the Code shall
apply to all warrants issued and arrests, searches and seizures, provided if they are not
inconsistent. An examination of sub-section (4), (5) and (8) of Section 100 of the Code
would be relevant here. Under sub-section (4), before making a search, the offi,cer or other
person is required to call upon two or more independent and respectable inhabitants of the
locality in which the place to be searched is situate or any other locality if no such
inhabitant is available or is willing to be a witness to the search, to attend and witness
the search and may issue an order in writing to them or any of them so to do.
Under sub-section (5), the search shall be made in their presence, and a list of all
things seized in the course of such search and of the places in which they are respectively
found shall be prepared.
Under sub-section (8), any person who, without reasonable cause, refuses or neglects
to attend and witness a search under this section when called upon to do so by an order in
writing delivered or tendered to him, shall be deemed to have committed an offence under
section 187 of the Penal Code.14

10
11
12

13
14

1988 Cri. L. J. 1181 per I. S. Tiwana J.
1988 Cri. L. 1. 528 per Ujagar Singh J.
Section 74.-Every
officer or other employee of the Government
exerclsmg
or performing,
immediately before the commencement of this Act, any powers or duties with respect to any matters
provided for in this Act, shall, on such commencement, be deemed to have been appointed under the
relevant provisions of this Act to the same· post and with the' same designation as he was holding
immediately before such commencement.
(1988) 3 Cr. JR(Raj.) 212 per D.L. Mehata J. In this case the search was conducted by a police
constable.
Section 187.-Whoever,
being bound by law to render or furnish assistance to any public servant in
the execution of his public duty, intentionally omits to give such assistance, shall be punished with
simple imprisonment for a term which may extend to one month, or with fine which may extend to
two hundred rupees or with both; ••..•••..•
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In 'Sunari alias Chamari'lS the police received a secret information that the appellant
was selling smack at a particular place. Subsequently the raiding party approached the
place. Before conducting search, the Sub-Inspector of police requested three or four
persons who are passersby to join the police party as public witnesses, but they refused.
Later the appellant was searched by a lady Head Constable and 95 gms of opium and

1 gm of heroin were recovered.
While reacting to the validity of such search, the Court expressed its reservation in
relying upon the sole testimony of the concerned officers in the absence of public
witnesses during search.16 Accordingly, the Court allowed the appeal.
However, in 'Abdul Sattar',17 the'Bombay High Court in so far as the same issue,
took a different stand and observed that the seizure does not by itself liable to be rejected
or suspected solely on the ground that the public witnesses were not associated. According
to the Court, in such circumstances a cautious approach by the juridicary is required.
However, the Delhi High Court in 'Mohd. Shamim'18 preferred a critical scrutiny of
the following questions by a Court,19 instead of generalising a rule as to the consequence
of non-joining of public witnesses, namely,

1. How the secret information was received?
2.

How the raiding party was formed?

3.

What efforts were made to join the public witnesses?

(iii) Conduct

of Search-conditions

The interpretation as to Section 50 of the Act which deals with conditions under
which search of persons shall be conducted, has been raised many a time before the
Courts.
In 'Sudarshan Kumar'20 the issue as to whether the designated officer is or is not
bound to inform the person from whom he is about to search of his right to be taken
without unnecessary delay to the nearest Gazetted Officer or any Magistrate has been hotly
debated.

15
16
17

18
19
20

•...••...• and if such assistance be demanded of him by a public servant legally competent to make
such demand for the purposes of executing any process lawfully issued by a court of justice, or of
preventing the commission of an offence, or of suppressing a riot or affray, or of apprehending a
person charged with or guilty of an offence, or of having escaped from lawful custody, shall be
punished with simple imprisonment for a term which may extend to six months or with fine which
may extended to five hundred rupees or with both.
(1988) 2 Cr. JR (Del.) 522 per D.P. Wadhwa J.
In this case it was established before the trial court that it was broad day ligh1. A school was situated
at a distance of about 400-450 yards, Opposi1e cremation ground, there was a cement godown. The
road at which the cremation ground was located was not a deserted road. Id. at page 553.
1989 Cri. LJ. 430 per Dr. D. F. Couto and G.D. Kamat JJ. Accordingly the Court held on facts that
the evidence of the pancha who was a Homeguard Was reliable and it was corroborated on all essential
points by other witnesses and there was nothing on record to make doubtful his integrity and
independence.
See also 'Sunil Kumar' (1990 Cri. LJ. 414 per R.L. Gupta J.) where the court while
addressing the same issue observed, it cannot be said that the police should have taken action
against such public persons for not joining the raid party because if the police adopts that course the
guilty persons are likely to become conscious of the presence of the police at the spot and thus make
their good escape.
1990 Cri. LJ. 2121 per P.K. Bahri J.
See also 'Criminal Appeal No. 67 of 1986'. 'Criminal Appeal No. 90 of 1986' and 'Criminal
Appeal No. 189 of 1988'-State of H.P v SUiUJrshan Kumar 1989 eri. LJ. 1412 per V. Bhatnagar and
R.S. Thakur JJ.

Ibid.
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In reply to which the Court observed that, a search before a Gazetted Officer or a
Magistrate would impart much more authenttcity and credit worthiness to the proceedings.
, Thus there is no conceivable reason why a designated officer should shirk from affording a
real opportunity to the person concerned to avail of his right, if he so desires. Otherwise,
according to the Court, this valuable right would become illusory and a farce.
In similar lines 'Hakam Singh'2! while scruytinising the provisions of Section 50 and
in particular the words if such person so requires22 used therein, held that it was mandatory
on the part of the arresting officer to enquire from the accused whether he would like to be
searched in presence of any Gazetted Officer or any nearest Magistrate and that failure to
do so would be fatal.
However in, 'Wilfred Joseph Dawood'Z3 Mr. Justice Kantharia while rejecting such an
interpretation held that the police was not bound to take him before a Gazetted Officer or
Magistrate for being searched, unless such person requests to do so.

(iv) Writing down the Information under Section 42(1) and Forwarding
the same to the superior under sub-section (2) of Section 42
The issue as to whether the concerned officer is under a duty to write down the
information relating to the commission of the offence, under Section 42(1) has come up
before 'Sudarshan Kumar'.:M While emphasising that these provisions are mandatory, the
Court held that the recorded material would become available to the accused to assist him
in demolishing the prosecution case through material contradictions and infirmities.
Contrarily, in 'Nathuram'25 the Court went on record to state that these provisions are
only directory, as the information can be forwarded to the superior only when such
information is taken down in writing. Therefore, by necessary implication, if such an
information has not been recorded by the officer, question of sending any such
information does not arise.

(v) Informing

the Grounds

of Arrest

Section 52(1) categorically states that the arresting officer must inform the grounds
of arrest to the concerned person. Consistently the Courts held that the information as to
the grounds of arrest is so fundamental in any criminal proceeding, that it warrants to be
treated as a mandatory duty on the part of the arresting officer.26

(vi)

Custody

of Articles

Seized

According to Section 55, the Officer-in-charge of a police station is responsible for
the safe custody of the articles seized by the concerned officer.
The Court in 'Nathuram'ZT held that the Officer-in-charge of the police station is
compulsorily directed to do so in order to avoid any tampering of the evidence,

(vii) Report of Arrest and Seizure
According to the mandate of Section 57, the arresting officer must submit the report
about the arrest and seizure to his immediate superior officer within 48 hours.
21
22
23
24
25
26
27

1988 Cri. LJ. 528 per Ujagar Singh J.
Emphasis mine.
1990 Cri. L.J. 1034 per D.N. Mehla and H.H. Kantharia II.
1989 Cri. LJ. 1412 per V. Bhatnagar and R.S. Thakur II.
1990 Cri. LJ. 806 per R.L Gup!a J. See 'Sunil Kumar'supra
No. 17, wherein !he Court held that
such a written information cannot be brought on record as it must have contained the name of the
informer. Also see 'Aslambhai' 1990 eri. L.J. 1787.
See 'Sudarshan Kumar' and 'Mohan/al supra.
1990 Cri L.J. 806 per R.L. Gupta J.
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While sharing the same view the Court in 'Mohanlal'2Il held that the very emphasis of
48 hours in the provision itself indicates the anxiety of the legislature in providing for
checks and safeguards which have their own value and they are certainly not intended to be
:. flouted.

IV. Policy

Prespective

The analysis in the light of the procedure and the judicial interpretation would be
relavant here, to examine the first issue, namely, whether the procedure relating to search
and seizure is mandatory or directory. The debate over the construction of a particular
provision in a statute, mainly to interpret its nature of peremptory or directory, still
continues to be unending. The Courts were called upon to decide the same in a catena of
cases in respect of various legislations.
In this context, it is pertinent to quote Crawford29 :
"The question as to whether a statute is mandatory or directory depends upon the
intent of the legislature and not upon the language in which the intent is clothed. The
meaning and intention of the legislature must govern, and these are to be ascertained,
not only from the phraseology of the provision, but also by considering its nature,
its design and the consequences which would flow from construing it one way or the
other",
In a number of cases,3° the Courts have endorsed Crawford while making an attempt
to resolve this issue. For instance, the Supreme Court in 'Govindalal Chhaganlal Pate?!
observed:
"Thus the governing factor is the meaning and intent of the legislature, which should
be gathered not merely from the words used by the legislature, but from a variety of
other circumstances and considerations. In other words, the use of the word 'shall' or
'may' is not conclusive on the question whether the particular requirement of law is
mandatory or directory. But the circumstance that the legislature has used as a
compulsive force is always of great relevance and in the absence of anything contrary
in the context indicating that a permissive interpretation is permissible, the statute
ought to be construed as peremptory, One of the fundamental rules of interpretation
is that if the words of a statute are themselves precise and unambiguous, no more is
necessary than to expound those words in their natural and ordinary sense, the words
themselves in such case best declaring the intention of the legislature".32
A perusal of all the provisions of the Act would reveal that the legislative intent is to
eradicate or at least to contain the operations relating to narcotics in view of their
devastating effects on society, More specifically this could be inferred from the most
deterrent punishments and presumption of culpable mental state.33

28
29
30
31
32

1990 Cri. L.J. 1093 per V.D. Gyani J.
'Statutory construction' Article 261 at P. 516.
For instance see, Municipal Corporation, Bombay v Best Worker's Union (1973) 3 Section 546.
(1975) 2 SCC 482 per Y.V. Chandrachud, P.N. Bhagawati and R.S. Sarkaria II.
See also' Kangan and others' (1976) 2 SCC 895 per A.N. Ray, C.J. Mathew and Y.V. Chandrachud

33

Section 35:(1) In any prosecution for any offence under this Act, which requires a culpable mental
state of the accused, the court shall presume the existence of such mental state but it shall be a
defence for the accused to prove the fact that he had no such mental state with respect to the act
charged as an offence in that prosecution.
Explanation.-In
this section 'culpable mental state' includes intention, motive, knowledge of a
fact and belief in, or reason to believe, a fact - -

II.
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Reasoning out from this legislative intent alone could be prejudicial to either social
or individual interest. Therefore, the better solution would be harmonious combination of
both, namely, the legislative intent and the specific purpose behind a particular provision.
In the context of above information it would not be out of place to deduce the
following inferences pertaining to the interpretation of the provisions of the Act.
1. Regarding the competency to conduct search and seizure the relevant provision can
be construed as only directory.-In
a given case, if the seizure has statsfied all other
formaltities except competency, it would not be correct to interpret that in view of the
incompetency of the arresting officer, the prosecution case fails. Stressing on the later
would only result in giving undue importance to the form rather than substance.
2. So far as non-joining of public witnesses during search is concerned. the
provisions will have to be interpreted as directory.-Nevertheless,
rigorous judicial
scruitiny is warranted while relying on the testimony of the concerned officers, in order to
avoid any trace of suspicion. It is also desirable in view of the fact that the Act has
provided for the most deterrent punishment for simple 'possession' of any narcotic drug
and presumption from possession of illicit articles.34
3. In connection with the duty on the concerned officer to inform the person about
his right to be searched before a Gazetted Officer or any Magistrate has to be interpreted as
mandatory.-The
legislature in its own wisdom has provided this valuable safeguard and
it goes a long way to lend authenticity to the fact of search and seizure. There is no reason
in interpreting that such duty arises only when the accused requests. It is so fundamental
that under no circumstances it can be dispensed with. Therefore, the arresting officer is
duty bound to inform this valuable right to the concerned person.3S
4. As far as writing down the information and forwarding the same to the Superior
officer, the relevant provisions deserves to be treated as peremptory.-It
is only because,
in the proceedings, the alleged accused would be having an opportunity to cross-examine
the document, thereby the Court can come to a conclusion as to its veracity. Besides this,
another crucial factor which'requires consideration is that the Act provides for punishment
for vexatious entry, search seizure or arrest.36

-

-

(2) For the purposes of this section, a fact is said to be proved only when the court believes it to
exists beyond a reasonable doubt and not merely when its existence is established by a
preponderance of probability.
34
Section 54.-In trials under this Act, it may be presumed, unless and until the contrary is proved that
the accused has committed an offence under Chapter IV in respect of(a)
any narcotic drug or psychotropic substances;
(b) any opium poppy, cannabis plant or coca plant growing on any land which he has cultivated;
(c) any apparatus specially designed or any group of utensils specially adopted for the manufacture
of any narcotic drug or psychotropic substance; or
(~ any materials which have undergone any process towards the manufacture of a narcotic drug or
psychotropic substance, or any residue left of the materials from which any narcotic drug or
psychotropic substance has been manufactured,
for the possession of which he fails to account satisfactorily.
35
The duty of securing a Gazetted Officer of any of the departments or producing the accused before a
Magistrate, at the time of search and seizure can be followed without any difficulty. Inspector of
police who is a Gazetted Officer could be secured without any loss of time.
36
Section 58.-(1) Any person empowered under section 42 or Section 43 or Section 44.
(a)
Without reasonable ground of suspicion enters or searches, or causes to be entered or searched
any building, conveyance or place;
(b) vexatiou sly and unnecessarily seizes the property of any person on the pretence of seizing or
searching for any narcotic drug or psychotropic substance or other article liable to be
confiscated under that Act, or of seizing any document or other article liable to be seized under
Section 42, Section 43, or Section 44; or - NLSJ-12
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Therefore, in order to avoid StIch kind of criminal liability, it is better for the
concerned officer to comply wrth theobligations under Section 42(1) and (2) mandatorily.
It enables..J1im to negate any kind of unreasonableness or suspicion in the conduct of
search and seizure.37
5. The provision relating to informing grounds of arrest has to be interpreted as
mandatory.
6. The provision dealing with obligation on the part of the arresting officer to
forward the report to his superior within 48 hours needs to be interpreted as mandatory.These safeguards will provide an opportunity to the alleged accused to point out any
infirmity or inconsistency in the prosecution case. Besides, these rights would enable the
accused to equip with proper defence ..
7.,Regarding custody of articles seized, the provision can be construed as only
directory.- Yet, close scrutiny of the witnesses requires to be made in order to avoid any
inconsistency. More often than not, non-compliance of this provision would give rise to
the benefit of doubt as the article seized and the sample sent for examination, are very
crucial,pieces of evidence.
A keen observation of decided cases shows that in a substantial number of cases the
judiciary made acquittals, blindly being followed by the usage of the expressions 'shall'
and 'may' in respective provisions.
This approach gives rise to two extremities, namely upholding societal interests at
any cost by interpreting every provision as directory, even if there is any gross of noncompliance by the enforcement authorities the Courts would tend to convict the accused.
On the other hand by interpreting every provision as mandatory in view of the rigorous
punishments the Courts would tend to acquit the accused even if there is marginal noncompliance of the procedural formalities. Therefore, a balance in its proper perspective
should be struck between societal and individual interests.
V. Non-Compliance:

Effect

on

Prosecution

Time and again the Supreme Court was called upon to decide whether
compliance of procedure proves fatal to the prosecution case or not.
In this connection,
'Sodawala',38

non-

the Supreme Court had an occasion to address this issue in

"The code of criminal procedure is essentially a code of procedure and like all
procedural law , is designed to further the ends of justice and not to frustrate them by

--+ --+ (c) vexatiously and unnecessarily detains, searches or arrests any person,
shall be punishable with imprisonment for a term which may extend to six months or with fme
which may extend to one thousand rupees, or with both.
(2) Any person wilfully and maliciously giving false information and so causing an arrest or a search
being made under this Act shall be punishable with imprisonment for a term which may extend two
years or with fine or with both.
37
In the light of the above two inferences, a crucial question would arise, namely, in the absence of
advanced information, if a narcotic drug is seized by an officer other than the designated officer and
without complying Sections 42(1), (2) and 50, would it mean that the alleged accused from whose
possession the drug is seized, is not liable under the Act? This could happen when an officer comes
to know about the alleged possession by chance. In such circumstances, it would not be possible for
the concerned officer to comply with the provisions like sections 42(1), (2) and 50.
Therefore. a logical inference would flow from Sections 42(1), (2) and 50 to indicate that the
concerned officer is under a duty to comply mandatorily, only when there is prior information. For
further details see 'Sudarshan Kumar' supra.
38
(1975) 3 SCC 140. Per H.R. Kanna and Y.V. Chandrachud JJ.
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At the same time it has to be borne in mind

that it is procedure that spells much of the difference between rule of law and rule by
whim and caprice. The object of the code is to ensure for the accused a full and fair
trial in accordance with the principles of natural justice. If there be substantial
compliance with the requirements of law, a mere procedural irregularity would not
vitiate the trial unless the same results in miscarriage of justice. In all procedural
laws certain things are vital. Disregard of the provisions in respect of them would
prove fatal to the trial and would invalidate the conviction. There are, however, other
requirements which are not so vital. Non-compliance with them would amount to an
irregularity which would be curable unless it has resulted in a failure of justice".
Again in 'Natwarlal'39 Justice Sarkaria has ruled that illegality of the search will not
vitiate the seizure or shut out any evidence adduced and quoted with approval the
observation of the Supreme Court in 'Radha Krishnan'.4{l
"So far as the alleged illegality of the search is concerned, it is sufficient to say that
even assuming that the search was illegal the seizure of the article is not vitiated. It
may be that where the provisions of Sections 103 and 165, Code of Criminal
Procedure are contravened, the search could be resisted by the person whose peremises
are sought to be searched. It may also be that because of the illegality of the search
the court may be inclined to examine carefully the evidence regarding seizure. But
beyond these two consequences no further consequence ensues".
Thus, non-compliance of procedure does not 'per se' vitiate the proceedings, unless it
has resulted in either miscarriage of justice or prejudice to the alleged accused.
However, in 'K.L. Subbayya'41 a case arising out of Mysore Excise Act, 1966, the
Supreme Court observed:
"It is admitted that the inspector who searched the car of the appellant had not made
any record of any ground on the basis of which he had a search without jurisdiction
and, as a logical corollory, vitiates the conviction. We feel that both Section 53 and
54 contain valuable safeguards for the liberty of the citizens in order to protect them
from ill-founded or frivolous prosecution or harrassment".
39
40
41

(1980) 4 SCC 669 per R.S. Sarlcaria and O. Chinnappa Reddy II.
Gopala Ayyangar and J.R. Mudholkar II.
AIR 1979 S.C. .711 per S. Murtaze Fazal Ali and A.D. Koshal II. Sections 53 and 54 reads thus:
Section 53 of the Act runs as follows:
"If a Magistrate, upon information and after such inquiry (if any) as he thinks necessary, has reasons
to believe that an offence under Section 32, Section 33, Section 34 or Section 37 has been, is being
or is likely to be committed, he may issue a warrant(a)
for the search of any place in which he has reason to believe, that any intoxicant still utensil,
implement, apparatus or materials which are used for the commission of such offence or in
respect of which such offence has been, is being or is likely to be committed, are kept or
concealed, and
(b)
for the arrest of any person whom he has reason to believe to have been, to be or to be likely to
be engaged in the commission of any such offence".
Section 54 of the Act ron as follows:
"Whenever the Excise Commissioner or a Deputy Commissioner or any Police Officer not below the
rank of an officer in charge of a police station or any Excise Officer not below such rank as may be
pre$cribed has reason 10 believe that an offence under Section 32, Section 33, Section 34, Section
36, Section 37 has been, is being, or is likely to be committed, and that a search warrant cannot be
obtained without affording the offender an opportunity of escape or of concealing evidence of the
offence, he may after recording the grounds of his belief(a)
at any time by day or by night enter and search any place and seize anything found therein which
he has reason to believe to be liable to confiscation under this Act, and
(b)
detain and search and, if he thinks proper, arrest any person. found in such place whom he has
reason to believe to be guilty of such offence as '!foresaid.
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From the foregoing discussion, it would seem to indicate that there is no other hard
and fast rule as to the consequence of non-compliance of procedural formalities except the
test of miscarriage of justice. However, a critical appraisal of 'KL. Subbayya' would
reveal a tacit acceptance of the rule, namely, the non-compliance of mandatory provisions
would vitiate the prosecution case.
Therefore, in the interests of justice, it would be better for the judiciary to adopt the
test of 'mandatory or directory' instead of the test of 'miscarriage of justice'. If the courts
prefers to follow this test, it serves two significant purposes.
(a)

A proper ba!ance between social defence and individual liberty.

(b) Rendering justice within the parametres
objects and reasons.

of a legislation in the context of its

Thus, the Courts are absolutely justified in dismissing the cas~s where there are
instances of non-compliance of mandatory provisions by the investigating officers.

VI. Resurrection

or 'Due Process":

If the resurrection of 'due process'
impending growth is a reality.

Exclusionary

Rule or Evidence42

in our Constitution

of India' is a fact, its

A juristic travel of 'Cooper',43 'Maneka'44 and a number of other cases, reveals the
implantation of 'due process'. Consequently, the test of 'just, fair and reasonableness'
became an essential element of non-arbitrariness. The application of this test is not only
confined to substantive law but also procedural law, thereby emphasising on procedural
reasonableness.
The gist of exclusionary rule of evidence is, that the evidence obtained by illegal
search, seizure or arrest should be excluded from the admission before the Court of law.
It is quite surprising to note that, till date, the Supreme Court was not called upon
the decide this issue in this dimension. It becomes all the more relevant in the present day
context, where the process of passing penal legislations with special emphasis on
particular procedure, is taking place at a high rate. Once this rule gets judicial approval,
enquiry into the nature of the interpretation of provisions (Le., peremptory or directory)
and whether non-compliance of the same affects the prosecution case, would become
redundant. Therefore, the time is ripe for the Supreme Court to seize the opportunity to
make its stand clear.
If the Supreme Court accepts this rule, it is needless to say that the enforcement
authorities got to gear up their very process of investigation.

VII.

Conclusion

While summing up, it is worth stating that the role of the judiciary should be
consistent, in view of the three fundamental principles of Criminal Justice System,
namely, the legislative intent, social defence and individual liberty. Therefore, in the
context of perilous narcotics problem, one would expect from the judiciary, the poetic
justice, lest it should not become the last straw on the camel's back.
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For a detailed appreciation See, Mr. Justice A.M. Bhattacharjee "Article 21 and 'Due Process' and
Exclusionary Rule of Evidence", (1983) 3 see Pp. 33-38.
AIR 1970 se 564.
AIR 1978 se 596.

